Jlexknus: I'pasknaHckoe NpaBo Kak 0Tpaciib IpaBa

3amgaHus A CTYACHTOB:

1. N3yuute maTepual JeKLHH.
2. [TucemenHO B paboueii TeTpaau OTBEThTE HAa KOHTPOJIbHBIE BOIPOCHI.
1. IIpeamer rpa:kaaHckoro npasa

Kak u mobast oTpacib mpaBa, TpaKJIaHCKOE MPAaBO HMMEET CBOW MpPEaMeT, KOTOPBIH
BBOAUT B KypC OOIIECTBEHHBIX, PEryJIHpyeMbIX JaHHOM oTpaciplo mpaBa. llepeueHnb
pPEryJIupyeMbIX TpaXIaHCKUM MpaBoM OoTHoIIeHuM coaepxkutcs B cT. 2 'K PD. B coorBercTBUNM
c a03. 1 cr. 2 'K P® rpaxmanckoe mpaBo OMpeneseT IMPaBOBOE IOJOKEHUE YYAaCTHHKOB
IpaXJIaHCKOrO0 000pOTa, OCHOBAHWS BO3HHUKHOBEHUS M TOPSJOK OCYIIECTBICHUS IpaBa
COOCTBEHHOCTHU U JPYTHX BEUIHBIX MPaB, IPaB Ha Pe3yJIbTaThl HHTEIJICKTYaIbHON 1eATeIbHOCTH
U IIPUPABHEHHBIE K HUM CPEJICTBA MHAMBUAYAIN3AUHN (MHTEUIEKTYaJIbHBIX IPaB), PEryJINPYyeET
OTHOIICHHUS,CBSI3aHHBIE C YYaCTHEM B KOPIOPATUBHBIX OPraHU3ALUAX WU C YIPaBJICHUEM UMU
(KoprOopaTUBHBIE OTHOIIEHHUS), JIOTOBOPHbIE U UHBIE O00s3aTE€NbCTBA, a TaKXKE Jpyrue
UMYILIECTBEHHBIC U CBA3aHHBIC C HUMU JIMYHBIC HEUMYIIIECTBEHHBIE OTHOIICHHUS, OCHOBAaHHBIC Ha
PaBEHCTBE, aBTOHOMHH BOJIM M UMYILECTBEHHOM CaMOCTOSTEIbHOCTH UX YYACTHUKOB.

Oco0o crenyer MOAYEPKHYTh, YTO B COCTaBEe MPEAMETa IPa)KAAHCKOTO MPaBaIOIydUIIN
3aKperyieHue NPeIIpPUHUMATEIbCKUE OTHOLICHMSI, OIpPEAEICHUE KOTOPBIX CBA3BIBAET HX C
OCYIIECTBIICHUEM MPEANPUHUMATENBCKON JAedaTreabHoCcTH. OTMETUM, YTO TPa)KJIaHCKOE MPaBo
UMEET JIeJI0, MPEXKIE BCEro, ¢ UMYLIECTBEHHbIMU OTHOIIEHUSMHU. [IOHATHE MMYIECTBEHHBIX
OTHOIICHU HEPA3PHIBHO CBSI3aHO C MOHATHEM UMYIIECTBA.

[lon «umyiecTBOM» MOAPA3yMEBAIOTCS OOBIYHO BEILIM, KOTOPHIE UMEIOT WU MOTYT
UMETh JICHEXKHYIO OIIEHKY (pa3ymeercs, K BellaM OTHOCSATCS M caMHu JAEHbI'H). TOT ke TepMuH
HEPEJIKO MCIOJIb3YeTCs U1 0003HAUEHUsI HE TOJIBKO BeIllel, HO BMECTE C HUMU U IpaB Ha BELIU
(1m0 Berieid, mpaB 1 00sI3aHHOCTEH OJTHOBPEMEHHO.

I'padxcoanckoe npaeo, kax ompaciv npaéa — 3TO COBOKYINHOCTb IPAaBOBBIX HOPM,
PETYJINPYIOIINX HMYIIECTBEHHBIE M CBS3aHHBIE C HUMH HEHMYILECTBEHHBIE OTHOILEHUS,
OCHOBaHHbIE Ha PAaBEHCTBE CTOPOH, UMYILECTBEHHON CaMOCTOSITEIbBHOCTH CTOPOH U aBTOHOMHUU
ux Bosid. TakuM 00pazom, B IpeAMET TPakKIaHCKOTO IpaBa BXOAT:

1. UMYILECTBEHHbIE OTHOIICHHUS;

2. JIMYHBIE HEUMYILIECTBEHHBIE OTHOLLIEHUS.

Hmywecmeennvie omuouleHus — 3TO OTHOIICHHS, KOTOpPbIE€ BO3HMKAIOT IO IOBOIY
UMYIIECTBA, MaTepUAIbHBIX Onar (Kymis-mpojaka, apeH/a, BBIOIHEHHWE pPaldoT, OKazaHue
yciyr). VmyliecTBeHHbIE OTHOIIEHHS BKJIIOYAIOT B ce0s BelIHblEe (Hampumep, IpaBo
COOCTBEHHOCTH) U O0S3aTENbCTBEHHbIE (HAalpUMEp, BO3HMKAIOIIME W3 JOrOBOpa KYIUIM-
MPOJaKH, IPUYNHEHHSI BpeJa UMYILECTBY).

Ocobennocmu umywecmeeHublx OMHOULeHUU:

a) UMEIT TOBapHO-JACHEXKHYIO (opMy, T.€. OTHOUIEHMS, KOTOpbIE CBSI3aHBI C
HKOHOMHUYECKUM 00OPOTOM, UMEIOT CTOMMOCTHBIN XapakTep, CBA3aHHBI ¢ 00OPOTOM TOBApPOB U
JICHET;

0) HOCST SKBUBAJICHTHO-BO3ME3/IHBIN XapakTep — B Mpoliecce 0OMeHa CTOMMOCTh TOBapa
(paboThl, yCIIyTH) COOTHOCUTCS C TOM JICHE)KHOW CyMMOM, KOTOpas 32 HEro OTAAeTCs;

B) CBSA3aHHBI C INPUHAIJIEKHOCTBIO WINM C IEPEXOAOM HMMYILIECTBA OT OAHMX JHI] K
JPYTHM.

Jluunvie Heumywjecmeennvle OMHOUIEHUS XAPAKMEPU3VIOMCs mem, 4TO MPEAMETOM HX
ABIIIETCS HEMaTepuasbHble Oi1ara, OHU JUIIEHBI YKOHOMHUYECKOTO COJIEPKaHUs U HEOTAETUMBI
OT JIMYHOCTH YEJIOBEKA WM OpraHU3aluy.

OTH OTHOIIEHUS AENATCS Ha JIBE MOATPYIIIIbL:



- JIMYHBIE HEUMYIIECTBEHHBIE OTHOIICHHS, CBSI3aHHBIE C HMMYIIECTBEHHBIMU
OTHOIICHUSIMH — 3TO OTHOILIEHUS, KOTOPbIe BO3HUKAIOT IO MOBOAY HMCIOJb30BaHUS OOBEKTOB
WHTEJUICKTYaJIbHOM COOCTBEHHOCTH, B YAaCTHOCTH MPOU3BEACHUN HAyKd, JIUTEpaTypbl u
HCKYCCTBA,

- JMYHBbIE HEUMYIECTBEHHBbIC OTHOIICHUS, HE CBS3aHHbIE C HMYIIECTBEHHBIMU -
BO3HUKAIOT 10 TMOBOJAY TaKWX HEMaTepHalbHbIX OJlar KaKk HEoT4YyXKJaeMble MpaBa U CBOOOJbI
yesioBeka (KHU3Hb, 3/I0POBbE, YECTb, JOCTOMHCTBO, JEJIOBasl penmyTanus yeinoBeka u Ap.). Ux
nepedenb JaH B cT. 150 'K P®. Takue 00BEKTH HE MOT'YT OBITH MIPEAMETOM CIEIOK, HE MOTYT
nepeiaBaTbCs OT OJHOrO JHIla JApyroMmy. JIM4HbBIE HEUMYUIECTBEHHBIC OTHOILICHMUS,
BO3HHUKAIOIIKME 1O MOBOAY 3TUX Oyar, He PEeryaupyroTcs, a JIMIIb 3alIMIIAIOTCS TPakJIaHCKUM
npaBoM (1. 2 cT. 2 'K PO).

2. Meroa rpaxIaHCKoOro npasa

Memoovl npasosoeo pecyruposanusi — 3T0 COCOObI BO3ACHCTBUS IOPUIUUECKUX HOPM Ha
OOLIECTBEHHbIE OTHOILEHUSA. B Teopuu mpaBa BBIIENSIOT JIBa METOJA: METOJ BIACTU U
HNOJYMHEHHs] (MMIEpaTHBHBI METOM) M METOJ pPAaBEHCTBA YYaCTHUKOB IPAaBOOTHOLICHHUS
(Iucno3uTuBHBIA MeTon). IlepBas pa3HOBUAHOCTE XapaKTepHa /sl IyOJIMYHOro MpaBa, BTopas —
JUIS 4YaCTHOT'O, B T.4. JJISl TPAXKAAHCKOTO.

Memoo epadsicoanckoeo npasa — 3TO COBOKYIHOCTb CPEICTB, IPUEMOB M CIIOCOOOB
BO3JCUCTBUS HA TIpakJaHCKHE IPAaBOOTHOIIEHUs. [ 'pakJaHCKO-IPaBOBOM METOJ SBISETCA
J103BOJINTENbHBIM. OCHOBHBIE IPU3HAKU METO]1a TPaKIaHCKO-IIPaBOBOT0O PEryIUPOBAHUS:

1) ropuanyeckoe paBeHCTBO YYaCTHUKOB I'paKJIAHCKUX INpaBOOTHOIIeHMH. Hu oaun u3
YYaCTHUKOB HE O0JIaJJaeT BJIACTHHIMHM IIOJIHOMOYMSIMH OTHOCHUTENIBHO JAPYroro y4dacTHHUKA.
PaBeHCTBO, 03HaYaeT X HEMOJYMHEHHOCTh JIPYT APYTY, a HE OJMHAKOBOCTh IIPaB;

2) aBTOHOMMS BOJIM YYAaCTHUKOB TPaXJAHCKUX IPAaBOOTHOIIEHUN (Kaxabld U3
YYaCTHUKOB BIIPABE€ CaMOCTOSITENIBHO  ONPEAENATh, BCTyNaTb €My B TIpaKIaHCKUE
IIPABOOTHOLIEHUS UJTU HET) T.€. BO3MOKHOCTb BBIOPATh BApHAHTHI CBOETO MTOBEACHMUS;

3) MMyIIECTBEHHAsi CaMOCTOSITEIbHOCTh YYaCTHHUKOB. Kakaplii M3 y4aCTHHKOB HMMeEET
000CcO0JIEHHOE UMYIIECTBO Ha MPaBe COOCTBEHHOCTH MM MHOM BEIIHOM IIPAaBe, KOTOPHIM HECET
OTBETCTBEHHOCTb IO CBOMM 00513aTeNIbCTBAM;

4) xapakTep CaHKIUI, IPUMEHSIEMbIX B IPAKIAaHCKOM IpaBe:

- Mepbl IPUHYXICHHS (OTBETCTBEHHOCTH) BCEI/Ia UMEIOT UMYILIECTBEHHBII XapakTep;

- CaHKIIMM SIBJISIFOTCSI KOMIIEHCAllMOHHBIMU (BOCCTAaHOBJIEHME HMYLIECTBEHHOU c(epbl
JMIa, Y KOTOPOTO HapYyIIEHBI IIPaBa);

-JIeMCTBYET MPUHIIMII [TOJIHOTO BO3MEIIEHHUS BPe/ia WK YOBITKOB.

Ha mnpakTuke BO3HMKaIM BOIPOCHI OTHOCHUTENBHO BO3MOXHOCTH IPUMEHEHMS K
MyOJIMYHBIM OTHOIIEHUSIM, HOCSAILIMM HMYILIECTBEHHBIN XapakTep, HOpM IpaKIaHCKOro MpaBa, B
YaCTHOCTH O B3bICKAHUU YOBITKOB, HEYCTONKH, KOMIIEHCALIUU MOPAJIBHOTO BpeAa U JIp.

3. CucremMa rpa:kaIaHcKoOro npasa

Cucmema npaeéa — 3TO CTPOCHHE HAIMOHAIBHOTO IIPaBa, €r0 BHYTPEHHSS CTPYKTYypa,
cocToAIIast U3 B3aMMOCOTTIaCOBAaHHBIX HOPM, HHCTUTYTOB, ITOJIOTpacieil U oTpacieil mpasa.

Ompacne npasa — 3T0 Hamboiee KPYIHOE IOApa3/eNeHHe CHCTEMBI IpaBa, KOTOpas
peryaupyer ornpeeneHHbIN po (cdepy) 0O1IeCTBEHHBIX OTHOIICHUH.

B wactHOCTH, TrpakmaHCKOE TMIPaBO pPETYNUPYET HMYLIECTBEHHBIE W  JINYHBIE
HEUMYIIECTBEHHbIE OTHOUIeHUs. Cucmema epajxcoancko2o npaea Kak ompaciu npasa — 3TO
BHYTPCHHEE CTPOCHHE JaHHOW OTPACIH TpaBa, €AMHCTBO BXOJSAIIMX B HEE B3aMMOCBS3aHHBIX
nojoTpaciel U MHCTUTYTOB. Eciu cuctema mpasa ckilaabIBaeTcsi U3 oTpacieil, To caMu oTpaciu
COCTOSAT U3 TIOJIOTPACIeld, HHCTUTYTOB ¥ HOPM TIpaBa.

Ilooompacne epadcoanckoeo npasa — TO KOMILIEKC IPABOBBIX HOPM, PETYIMPYIOIINX
OJTHOPOJIHBIE TPYIIIBI OTHOIICHUH ¥ MMEIOIINX CBOU OOINKE MOJIOKEeHUs. B rpaxkanckom mpase
MOKHO BBIJICIIUTH CIICAYIOIINUC ITOJ0TPACIN:



- BEII[HOE TIPaBo;

- 00s13aTeIbCTBEHHOE TIPABO;

- TUYHBIC HCUMYIIICCTBEHHEIC MTPaBa;

- HACJIEZICTBEHHOE TIPaBo;

- MPaBO MHTEJIEKTYaJIbHON COOCTBEHHOCTH.

[Momotpacny AensATCS HAa HWHCTUTYTHI-COBOKYITHOCTH HOPM, PETYJIHPYIOIIUX MEHee
KPYITHBIE OJHOPOIHBIC TPYIIBI OOIIECTBEHHBIX OTHOIICHH.

B momorpacnu BemHOrO TpaBa MOXHO BBIICIUTh TAKHE WHCTUTYTHI: IPAaBO
COOCTBEHHOCTH, OTPAaHUYCHHBIC BEIIHBIC MPaBa, BEIIHO-TIPABOBBIX CIIOCOOBI WX 3aIIHUTHI, a B
MOJIOTPACTH 00sI3aTEILCTBEHHOTO TMpaBa - WHCTHUTYTHI OTACIBHBIX JIOTOBOPHBIX 00S3aTElIbCTB
(KyTLTH-TIPOIaXKH, apEH/IBI, TOAPSIA U T.1T.).

WHCTUTYTHI pa3fensioTcss Ha CyOMHCTUTYTHI, HANpUMEp, MHCTUTYT JIOTOBOpa KYIUIH-
MPOJAXKH NETUTCS Ha CyOMHCTUTYTHI PO3HUYHON KYIUIH-TIPOJAXKH, TTOCTABKH, KOHTPAKTAIUU U
T.JI.

I'pasxcoanckoe npaso denumcs na 0ge wacmu - Oowyro u Ocobennyio.

Hopwmel, BxmroueHHble B OOIIyl0 4YacTh, MMEIOT 3HA4YCHHE [UIsl BCEX MOJOTPACIHECH,
Bxomsammx B OcoOeHHYyI0 4acTh. TakuM o0Opa3oM, CHCTEMa TPa)JTaHCKOTO IpaBa COCTOUT W3:
O61meit yactu (00IIKEe MONOKEHUs, UMEIoIIHe (pyHAaMEeHTaTIbHOE 3HAYCHHE).

Oco0enHoii yacTh (BKITIOYAET MOJOTPACIH W MHCTUTYTHI, PETYIUPYIOIMINE KOHKPETHBIC
BUJBI 0053aTEJIbCTB, BO3HHUKAIOIIME W3 JOTOBOPOB, OJHOCTOPOHHHUX CHCIOK M JPYIHX
OCHOBaHWM, HACJICICTBEHHBIC MPABOOTHONICHMS, a TakKkKe IPaBO HHTEIUICKTYaIbHON
COOCTBEHHOCTH).

Cucmema co8pemMeHH020 2paicoOancKo20 npasa — 3TO CTPYKTYpa, dJIEMEHTaAMH KOTOPOH
SIBIISTIOTCSI  TPKIAHCKO-TIPABOBBIC HOPMBI M WHCTUTYTHI, Pa3MCEIICHHBIC B ONPEICICHHOM
MOCJICI0BATEIHHOCTH.

4. IlIpuHUMNBI TPAKAAHCKOI0 NPaBa

1100 npunyunamu epaxcoancko2o npasa NOHUMAOMCs OCHOBHBIE Hauyasla TpakKAaHCKO-
IIPABOBOT0 PEryJIHpPOBaHUS OOIIECTBEHHBIX OTHONIEHUH. OCHOBHBIE MPUHIUIBI TPAXKIAHCKOTO
npasa 3akperuieHsl B ¢T. 1 'K P® u xonkpernsupoBans! B aApyrux cratbsax 'K PD u apyrux
HOPMaTHUBHO-IIPAaBOBBIX AKTaX.

K ocnosnvim npunyunam omunocamca:

1) [IpyHUIMI paBeHCTBA Y4aCTHUKOBIPAXKIAHCKUX MTPABOOTHOILICHHIH.

2) IIpuHIMI HENPUKOCHOBEHHOCTH COOCTBEHHOCTHUSBIISETCS KOHCTUTYLIMOHHBIM.

3) [Ipunuun cBoOOBI JOTOBOPA.

4) ITpuHIUI HEAOMYCTUMOCTH.

5) [Ipunuun 6ecnpensiTCTBEHHOI'O OCYIIECTBIECHUS TPaXKIaHCKUX MPaB.

6) IIpuniun oGecrieyeHns BOCCTAaHOBJICHHUSI HAPYIICHHBIX IIPaB U UX CY/IeOHOM 3aluThI.

OcHosHOUl  (pyHKYuUell ePpaKIaHCKOTO TpaBasi SBJSETCS KOMIIGHCATOpHas GyHKIHS,
HaIpaBJIEHHAs HAa BOCCTAHOBJICHNE HAPYILIEHHBIX IIPaB.

JIluo, KoTopoMy OBIT MPUYMHEH Bped, [OJDKHO TOJYyYUTh COOTBETCTBYIOUIYIO
KOMIIEHCAIINI0, HAIIPABJIEHHYIO HA BOCCTAaHOBJIEHUE €r0 UMYLIECTBEHHOro mojoxkeHus. Cr. 12
'K PO mnepeunciser HEKOTOpble H3 Hamboiee pacHpoCTPaHEHHBIX CIOCOOOB 3allUThI
HapyILICHHBIX NIPaB, B YaCTHOCTH B3bICKaHHE YOBITKOB, HEYCTOWKH U APYTHE.

Haubonee pacnpoctpaneHHO (OPMOH 3aIUTHI TPAKIAHCKUX MPaB SABISETCS CyneOHas
3amuTa. B Tex chywasx, Korga 3amuTa TpaXJaHCKMX IpaB  OCYLIECTBIAETCS B
aJMHUHHCTPATUBHOM IOPSJIKE, BHIHECEHHOE PELIEHUE MOXKET ObITh 00kajloBaHO B cyA (I. 2 CT.
11 'K PD).

[IpakTueckoe 3HaU€HHE MPUHLHUIIOB TPAKIAHCKOTO IMpaBa COCTOUT B UX NMPUMEHEHUU
IpU aHajoruu mnpasa. B ciydasx, Korza TIpaXJaHCKHE IPAaBOOTHOILIEHUS MIPSIMO He
YPEryJIupOBaHbl 3aKOHOAATEIBCTBOM WIIM COIVIAIIEHUEM CTOPOH M OTCYTCTBYET NIPUMEHUMBIN K
HUM 0ObIuaii nenoBoro o0OpOTa, K TAKMM OTHOIIEHHSIM, €CIM 3TO HE MPOTUBOPEUUT HX



CYIIECTBY, MPUMEHSIETCS TPAXKIAHCKOE 3aKOHOAATETILCTBO, PETYIUPYIOIIEE CXOAHBIE OTHOIICHUS
(anamorust 3akoHa). [IpM HEBO3MOXXHOCTH WCIOJB30BAHUS AaHAJOTMHM 3aKOHa IIpaBa U
00513aHHOCTH CTOPOH ONPEAEISAIOTCS MCXOJ M3 MPUHIMIIOB TPAKAAHCKOTO 3aK OHOAATEIbCTBA
(anasorus mpaBa) ¥ TpeOOBaHUS JOOPOCOBECTHOCTH.

5. UCTOYHMKH IPasKIAHCKOr0 NMpaBa

Hcmounuxu npasa — GOpMBI 3aKpeIuieHus] (BHEIIHETO BBIPAXKEHHUS) MPABOBBIX HOPM.
W cTOYHNKH IpakJaHCKOI'O MpaBa — 3T0 (POPMBI BBIPAXKEHUS I'PAXKJaHCKO-IIPABOBBIX HOPM.

Cyl1ecTBYIOT 1Ba OCHOBHBIX MCTOYHHMKA IPAKJAHCKOrO IIpaBa: 3aKOHOAATEIbCTBO, UJIU
HOpPMAaTUBHBIE aKThl, 1 0ObIUail.

Bonee pasBepHyTOl KiaccuuKanueli MCTOYHMKOB TPaKJAHCKOTO IIpaBa SBISETCS
cienyromas. Mcrounnku rpaxxaanckoro npasa P® Bkitovarot B cesi:

1. HopMaTuBHO-IpaBOBBIE AKTHI.

2. MexnyHapoaHbIE 10TOBOPBI.

3. O6blyan 1e10BOr0 000pOTAa.

HopMaTuBHO-NIpaBOBBIE aKThI WJIIM I'PAXkIaHCKOE 3aKOHOATENbCTBO. B COOTBETCTBUM C II.
«o» c1. 71 Koncrurynuuu PO rpaxiaHckoe 3aKOHOJATENbCTBO HAXOJIUTCS B UCKIIOYUTEILHOM
Begenun Poccuiickoit @enepanuu. ['pakgaHckoe 3aKOHOAATEIBCTBO COCTOUT U3 TPaKIaHCKOTO
KOJIeKCa M TIPUHATBIX B COOTBETCTBMM C HUM HWHBIX (eAepaqbHBIX 3aKOHOB, KOTOPBIE
pPEryJINPYIOT  TPaXJAHCKO-IPABOBbIE  OTHOLIEHUA.  ['pakIaHCKOE  3aKOHOAATEIbCTBO
NpeICTaBsieT COOOH COBOKYITHOCTh HOPMAaTHBHBIX aKTOB (a HE HOPM TpaBa, Kak MpPaBOBas
0Tpacib) Pa3InYHON FOPUANYECKON CHUJIBI.

1o ropuauyeckoii cuie nepapxusi HOpMaTUBHBIX aKTOB BBITJISAUT CIIEAYIOIIMM 00pa3oM:

1) Koncturynus PO (ct.ct. 35, 36, 44, 60 u 1.71.);

2) I'paxxnanckuit Kogexe P®;

3) ®enepanbHble 3akoHbI (Hanpumep, P3 «OO6 akmuoHepHbIX obmiectBax», 3 «O
HECOCTOSATENLHOCTH (OaHKPOTCTBE)» U JIp.);

4) Vxa3sl [Ipe3unenra;

5) llocranosnenus [IpaButenbcTBa;

6) AKTBI MUHUCTEPCTB U HHBIX (elepabHbIX OpPraHOB HCIOJIHMTENBHOM BIacTH,
KOTOpBIE MOTYT W3/1aBaThCsl B CIydasx M B mpenenax, npeanycMorpeHHblx ['K PO, npyrumu
3aKOHAMH.

I'K PO sBnsercs KoAUPUIMPOBAHHBIM (heaepajbHbIM 3aKOHOM Hapsaay ¢ JAPYTUMU
denepanbHBIMH 3aKOHaMH, HO TIPH 3TOM HMEET OINpeAETCHHbIM MPUOPUTET Haj JPYTUMHU
3akoHaMu. CornacHo a63. 2 1. 2 c1. 3 'K HopMBI rpaskJaHCKOTO 1paBa, CoAeprKalluecs B Jpyrux
3aKOHaX, N0JKHBI cooTBeTCTBOBATh ['K P®. I'K conepxut 4 yactu, NIpUHATHIE B pa3HOE BPEMH.

HcrounmkoM rpak1aHCKOTO TMpaBa SBJsETCs 00bIvail. B COBpeMEHHBIX rocyaapcTBax OH
OO0JIBIION POJIM HE UIPAET M Yallle BCEro MPUMEHSETCS BO BHEIIHEAKOHOMHUYECKUX OTHOIICHUSX.
W3 Bcex mpu3HaBaBIIMXCS paHHEE 0ObIUaeB 3aKOHOJATENb BBIJEINI TOJbKO OObIYau JEI0BOTO
o0opoTa, TNpHUMEHsAEMbIE HCKIIOUYUTETBHO B cdepe MNpeanpUHUMATEIbCKUX OTHOIIECHHH.
OOblyaeM MpuU3HAETCSA CIOXKHBIIEECS W LIMPOKO TNpUMEHseMoe B KakoW-1ubo obmactu
IPEIIPUHUMATEIBCKON WM HWHOW NEATENbHOCTH, HE NPEAYCMOTPEHHOE 3aKOHOJATEIbCTBOM
MIPAaBUJIO MOBEACHUS, HE3aBUCUMO OT TOTO, 3a)UKCHPOBAHO JH OHO B KaKOM-TUOO JTOKyMEHTE
(ct. 5TK).

OOblyail mpHU3HAETCSI MCTOYHUKOM IpaBa B TOM Ciy4ae, €CIM OH CaHKUHMOHHPOBAH
rocyJapcTBOM, HalpuMep, B popMe yka3aHHs Ha HETO B 3aKOHE (CM., Harnpumep, cr.cT. 309, 311,
314 u np.). Tak, Mpu UCTIOJIHEHUH JTOTOBOPHBIX M WHBIX 0053aTE€IHCTB WX CTOPOHBI OOS3aHBI
PYKOBOJICTBOBATBCS «OOBIYHO MPEABABIAEMBIMU TPEOOBAHUSAMUY MPU OTCYTCTBUH CHEIIMATBHBIX
TpeOOBaHMI 3aKOHOAATEeNbcTBAa WM ycioBuil obsi3arenscTBa (cT. 309 I'K). Ecnm ycnmosue
KOHKPETHOT'O JI0TOBOpa HEMOCPEICTBEHHO HE OMNPEAETICHO CTOPOHAMHU JMOO IUCTIO3UTHUBHOMN
HOPMOM 3aKOHAa, OHO OmpenessieTcs oObrdasMu aenoBoro obopora (. 5 cr. 421 I'K). O6bruan
CJIEZyeT OTJINYATh OT OOBIKHOBEHHUH.



OOBIKHOBEHHE — O3TO TaKOE CIIOKMBIIEECS MPABWIO, KOTOPHIM COTJACHIIUCH
PYKOBOJICTBOBATbCS CTOPOHBI KOHKPETHOI'O JJOTOBOPA U TOJIBKO MOTOMY OHO MPUOOPENO ISl HUX
IOpHIMYecKoe 3HaueHue. MHaye ToBops, OHO MOJpazyMeBaeT coboil mopazymMeBaeMoe yCIOBUE
JoroBopa (corjamieHue naptHepon). Eciu Takoro ycioBusi B 10roBope HeT (WM HaMepeHue
CTOPOH PYKOBOJCTBOBAThCS UM HE JOKa3aHO), OOBIKHOBEHHE HE YUUTHIBACTCS KaK 00s3aTeIbHOE
IPaBWJIO M MPU OTCYTCTBUHM CHEIMAJIBHBIX yKa3aHUN 3aKOHOJATENbCTBA WJIM JOrOBOpa s
pEryJIMpoOBaHUs COOTBETCTBYIOIIMX OTHOIICHUN. B OCHOBE OOBIKHOBEHMI TAK)KE MOTYT JICKATh
oO1enpu3HaHHbIC 00BIYaH.

VYcnoBus NpUMEHEHMsI TPAKIAHCKOTO 3aKOHOJATENbCTBA 110 AHAJIOTUMU (aHAJIOTHA
3aKOHA):

1. cymecrtBoBanue mnpoOena B 3aKOHOAATENBCTBE, HE BOCHOJHIEMOTO C IOMOIIBIO
MPElyCMOTPEHHBIX 3aKOHOM HOPM, BKJIIOYast 00bIYan JIEJI0BOT0 000poTa;

2. HAJIM4YKE 3aKOHOJATENILHOTO PEryJIupOBaHUS CXOIHBIX OTHOIIEHUH. Tak, «rpacTtoBbie
omepanuu» OaHKOB JO TMPUHATUS CIELUUATIbHBIX IMPAaBUI O JOTOBOPE JOBEPUTEIHHOTO
YIOPaBJICHUS UMYIIECTBOM (PAaKTHUECKH PETYIUPOBATUCH HOPMAMH O CXOJHBIX JOTOBOpaxX —
MOpYUYEHUSI 1 KOMHCCHUU;

3. IpUMEHEHUE AaHAJOTUYHOTO 3aKOHA K PEryJupyeMbIM OTHOIICHHUSM JIOJDKHO HE
MPOTUBOPEUYUTH UX CyIIecTBY. Henb3si, HampuMep, MPUMEHSATh OOIIUE MOJOKEHHS O CIETKaX K
OOJIBIIMHCTBY JIMYHBIX HEMMYIIECTBEHHBIX OTHouIeHu. He sBisercs anamorumed 3akoHa
OTCBUIKA K pErjaMeHTallud CXOJHBIX OTHOIICHUN, YCTAaHOBJIEHHAs 3aKOHHBIM MOPSIKOM,
HaIpUMep, paclpoCTPaHEHUE MPaBUWJI O CTaTyce OOILIECTB C OIPAaHMUYEHHON OTBETCTBEHHOCTHIO
Ha 00IeCTBa C JOMOJHUTENBbHON 0TBeTCTBEHHOCTHIO (1. 3 cT. 95 I'K). 3aech peub umer He o
npo0eie B 3aK0HE, a 00 0COO0M IOPUIUKO-TEXHUYECKOM TPUEME.

AHanorus mpaBa JONyCTUMa MpU HAIWYUM MpoOesna B 3aKOHE, HEBOCHOIHUMOIO C
IIOMOUIbI0 AaHAJIOTUM 3aKOHA, a TaKXe MpU COONIOACHHUU CIEIYIOIIUX KPUTEPUEB — ITO
NpUMEHEeHHe OOIMX Hadal W CMBICTAa TPa)KTaHCKOTO 3aKOHOJATENbCTBA, TpeOoBaHUI
J00pPOCOBECTHOCTH, Pa3yMHOCTH U CIIPAaBEJINBOCTH.

AHanorusi 3aKOHa W aHaJorus NpaBa HE MOTYT paclIpOCTPAHATHCS HA JEUCTBUE
MO/A3aKOHHBIX HOPMATHUBHBIX AaKTOB, a MMEIOIIMECS B HUX MPOOETBl HE MOTYT BOCIOJIHSTHCS
0J00HBIM 00pa3zoM.

KoHTposibHBIE BOITPOCHI IO TEME JIEKIUU:
Kaxkue oTHOIIEHHS BXOIAT B IPEIMET MPABOBOTO PETYIIHMPOBAHUS?
Uro npencrasiseT co0oi cucTtemMa rpakJJaHCKOTo mpaBa’?
UTo BXOAUT B CUCTEMY UCTOYHUKOB IPAKIAHCKOTO MpaBa?
SBnsiercs nu cyaeOHas TPAaKTHKa UICTOYHUKOM T'Pa)XIaHCKOTO MpaBa?
Urto npeacTasisieT co00it 00bIvaii Kak HCTOYHHUK TPaXKIaHCKOTO mpaBa’?
B kakux ciayyasix IpyUMEHSETCsl aHAJIOTUs 3aKOHA M aHAJIOTHs TIpaBa?

SIS



